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Introduction

1. The Law of Contract (Amendment) Bill, 2025 proposes significant reforms to Kenyan contract law. The Bill

aims at curbing unfair and unconscionable contractual terms, par�cularly those rela�ng to exclusion,

negligence and limita�on of liability. The Bill seeks to address longstanding concerns that the exis�ng

common law framework has enabled the widespread use of oppressive clauses, par�cularly in standard

consumer contracts, which are o�en unfair to par�es with weaker bargaining power

 
Key Proposed Amendments

2. The Bill seeks to introduce Sec�on 2A that defines Negligence as breach of an express or implied

contractual obliga�on to exercise reasonable care or skill and Requirement of Reasonableness as a term

that is fair and reasonable in light of circumstances known or reasonably foreseeable at contract

forma�on.

3. Sec�on 3A in the Bill introduces restric�ons on excluding liability for negligence. A contract shall not

exclude or restrict liability for death resul�ng from negligence. Liability for loss or damage caused by

negligence may only be excluded or restricted where the contract term sa�sfies the requirement of

reasonableness. Further, agreement to an exclusion clause does not amount to voluntary acceptance of

risk.

4. The Bill also introduces Sec�on 3B that states that in contracts involving consumers, liability for loss or

damage arising from defec�ve goods or negligence in their manufacture or distribu�on by the supplier

cannot be excluded or restricted through contract terms or guarantees. An excep�on that the supplier can

rely on is only where the term sa�sfies the requirement of reasonableness.

5. Introduc�on of Sec�on 3C, which offers strict protec�on for consumers. Where goods are supplied for

consumer use, liability for loss or damage caused by defec�ve goods and negligence in manufacture or

distribu�on cannot be excluded

6. The Bill also introduces Sec�on 3E, which limits the exclusion or limita�on of liability for breach of

statutory condi�ons and warran�es under the Sale of Goods Act and the Hire-Purchase Act, par�cularly in

consumer dealings. For non-consumer transac�ons, exclusion is permi�ed only if the clause sa�sfies the

requirement of reasonableness. Introduc�on of this clause significantly restricts limita�on clauses in

commercial supply, distribu�on, and asset finance contracts.

7. A new Sec�on 3F is proposed and it states that where goods are transferred under contracts not governed

by the Sale of Goods Act or Hire Purchase Act, similar statutory restric�ons apply. In consumer

transac�ons, any term that excludes or limits liability for the descrip�on, quality, sample or fitness of

goods is void. In non-consumer transac�ons, such exclusions are allowed only if objec�vely reasonable.

Similarly, liability for fundamental ownership rights, including �tle and quiet possession, cannot be

excluded unless reasonable. This prevents contractual structuring designed to circumvent statutory

protec�ons.

 
Key Commercial and Legal Implications

8. If the Bill will be enacted, it will necessitate an immediate review and restructuring of standard contract

templates across most sectors such as banking and finance, construc�on, professional services, supply and

distribu�on, e-commerce, logis�cs etc. This is because common exclusion and limita�on clauses would

now become subject to strict statutory controls, rendering many contracts as currently formulated

unenforceable.

9. Li�ga�on exposure, par�cularly in negligence, defec�ve goods, consumer protec�on, and contractual

enforcement disputes, would rise significantly, as courts gain expanded authority to assess fairness and

reasonableness.

10. The amendments are expected to reshape commercial nego�a�ons as they tend to strike a balance in

bargaining power in standard-form contrac�ng, curtailing supplier dominance and strengthening

protec�ons for consumers.

11. Increased regulatory scru�ny, with non-compliant clauses suscep�ble to invalida�on and poten�al

financial consequences.

12. Most disclaimers in consumer contracts will no longer be valid. As a result, businesses will need to review

their contracts carefully and update their risk/indemnity plans, including using insurance, se�ng

reasonable liability limits, and pu�ng strong protec�ons in place.

 
Conclusion

13. Should the Bill pass, it will present a fundamental shi� in contractual enforceability in Kenya, forcing

business to make early strategic planning cri�cal for risk management, maintaining contractual certainty

and safeguarding business opera�ons.

 

This ar�cle is provided free of charge for informa�on purposes only; it does not cons�tute legal advice and should

be relied on as such. No responsibility for the accuracy and/or correctness of the informa�on and commentary as

set in the ar�cle should be held without seeking specific legal advice on the subject ma�er. If you have any query

regarding the same, please do not hesitate to contact our Banking & Finance, Commercial & Corporate

Department vide WACommercial@wamaeallen.com
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