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DETERMINATION OF CASE LAWS

The right to privacy is not one that can be forsaken in the quest of employment. In the case of Stephens v. Ohio

State Tel. Co., 240 E 759, 773 (N.D. Ohio 1917) the U.S. District Court stated that "every man . . . has the right of

privacy ... at his home, at his lodging, [and] at his place of work.”

In St. Patrick’s Home of O�awa Inc. v. Canadian Union of Public Employees, Local 2437 (2016) where the employer

disclosed an employee’s medical note to another employer without the employee’s consent, the arbitrator held that

: -

"The release of medical informa�on about one’s personal health, regardless of the contents of the note, is

objec�vely offensive and embarrassing. It can also cause humilia�on. It is not sufficient for this Employer to say

that the contents of the note in ques�on do not disclose any medical condi�ons that would s�gma�ze or cause

embarrassment to a reasonable person. Any medical informa�on is personal, private and must remain

confiden�al. The nature and extent of informa�on that may be revealed in a medical note may have a bearing on

the remedy available when there has been improper disclosure, but the disclosure of personal medical informa�on

of any kind is very disrespec�ul and offensive and therefore amounts to harassment as defined by these par�es in

this Collec�ve Agreement."

In the case of CNM –vs- The Karen Hospital Ltd, HAT No. 08 of 2015 (unreported), the Tribunal opined that

‘informed consent’ for HIV tes�ng means that the person being tested agrees to undergo the test on the basis of

understanding the tes�ng procedures, the reasons for the tes�ng, and is able to assess the personal implica�ons

of having or not having the test performed. The requirement for informed consent is intended to uphold the dignity

of the pa�ent.

Hon. Jus�ce Majanja in Samura Engineering Limited & 10 Others v. Kenya Revenue Authority (2012) eKL12 held

that the purpose of the right to privacy is to protect human dignity which is itself a right under Ar�cle 28”

However, not all medical assessments done on employees are illegal, especially where Essen�al Drug tests are found

not to be harmful or intrusive. In the US Supreme Court case Samuel K. Skinner v. Railway Labor Execu�ves

Associa�on (489 U.S. 602), the Court held that both blood and urine tests were minimally intrusive. While the

Court acknowledged that the act of passing urine was in itself intensely personal, obtaining a urine sample in a

medical environment and without the use of direct observa�on amounted to no more than a minimal intrusion. The

Court jus�fied not only tes�ng of urine but also tes�ng of blood by focusing on the procedure of tes�ng (i.e.,

"experience . . . teaches that the quan�ty of blood extracted is minimal,” and poin�ng out that since such tests are

"common place and rou�ne in everyday life," the tests posed "virtually no risk, trauma, or pain".. While such tes�ng

does amount to an imposi�on upon an employee (i.e., by requiring her to report to a physician and provide a urine

sample) in a way that may not be commonplace for many employees, the Court ruled that since this takes place

within an employment context (where limita�ons of movement are assumed), this interference is jus�fiable and

does not unnecessarily infringe on privacy interests.

Locally, in VMK v CUEA [2013] eKLR, the respondent had given the claimant a contract of service on a casual basis as

a telephone operator in 2000. In 2003, her supervisor recommended her for a higher posi�on, which she applied for

and under that applica�on included a medical test that did not indicate the tes�ng for HIV. A�er undergoing the

test, she was informed she was HIV posi�ve and therea�er her promo�on bid failed, causing her to con�nue

employment on a casual basis even while her co-workers were promoted. In 2006, she wrote to the Personnel

Officer having been aggrieved by her employment status and meagre salary which was responded to seven months

a�er, giving her a one-year contract without benefits enjoyed by her colleagues. She con�nued on these terms �ll

2010 when her contract was terminated. The court found that the ac�ons of the respondent indicated that the real

reason behind the non-renewal was her HIV status as indicated by their lack of inten�on to employ her on

permanent terms and thus resulted in unfair termina�on.

In the case of AMM v Spin Knit Limited [2013] KEELRC 573 (KLR), the claimant suffered an injury when he was

a�acked by thugs. Upon being discharged, he returned to work having been prescribed light duty but was s�ll

assigned heavy duty, resul�ng in him suffering further infec�on to his injuries. The employee a�empted to seek

compensa�on but the respondent refused to offer any assistance. Instead, the Respondent directed the claimant

a�end a mandatory HIV/AIDS test which he refused and was denied entry to the work place. He was therea�er

terminated for non-a�endance. The court found that the termina�on of the employee was improper as the

respondent infringed on the claimant’s right to privacy.

A healthy workforce is crucial for any organiza�on. Sec�on 34(1) of the Employment Act enjoins employers to

ensure the provision of sufficient and proper medicine for their employees during illness and if possible, medical

a�endance during serious illness. This was echoed by, the Supreme Court in the case of Samuel Gitau Gachuru v

Package Insurance Brokers (2021) eKLR wherein it was held that an employer must provide reasonable

accommoda�on to a sick or incapacitated employee or demonstrate that they would incur undue hardship in

providing such accommoda�on.

Employers have a legi�mate interest in ascertaining their employee’s health status to see if they are fit for their

roles. However, this interest does not trump the employee’s right to privacy. The court in the case of AMM v Spin

Knit Limited [2013] KEELRC 573 (KLR) held that where health status of the employee or the prospec�ve employee

has a bearing on the required qualifica�ons or job specifica�ons, it is sufficient for the employer to receive the

doctor’s cer�ficate of fitness without disclosing the full medical report that infringes the employee’s or

prospec�ve employee’s health status. An employer should highly restrict the disclosure of employees’ medical

reports and hold them in high confidence that protects the employee’s privacy and therefore human dignity. An

employer must not force an employee to undergo a medical examina�on or force the employee to present medical

reports that expose the employee’s health status that the employee is en�tled to hold in his or her privacy.

 
CONCLUSION

An employer should ensure that any medical data collected is applied fairly, objec�vely, and without discrimina�on

in making decisions about employee performance, promo�ons or other work-related issues.

 

This ar�cle is provided free of charge for informa�on purposes only; it does not cons�tute legal advice and should be

relied on as such. No responsibility for the accuracy and/or correctness of the informa�on and commentary as set in

the ar�cle should be held without seeking specific legal advice on the subject ma�er. If you have any query regarding

the same, please do not hesitate to contact Employment and Labour Rela�ons Department vide

WAELR@wamaeallen.com
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